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United States District Court, S.D. Texas, Browns-
ville Division.

Inre EAGLE BUS MANUFACTURING, INC,,
Greyhound Lines, Inc., et a., Debtors.
NATIONAL LABOR RELATIONSBOARD
and Amalgamated Council of Greyhound Local
Unions, Plaintiffs-Appellants,

V.

GREYHOUND LINES, INC,, et a., Defendants-
Appellees. (Two Cases)
ADMINISTRATOR, OHIO BUREAU OF EM-
PLOYMENT SERVICES, Plaintiff-Appellants,
V.

EAGLE BUSMANUFACTURING, INC,, et d.,
Defendant-Appellee.

Civ. A. Nos. B-91-021, B-91-117, and B-91-213.

May 10, 1993.

National Labor Relations Board (NLRB) and
union objected to confirmation of Chapter 11 debt-
or bus companies' plan. The Bankruptcy Court con-
firmed the plan, 134 B.R. 584, and union and
NLRB appealed. The District Court, Vela, J., held
that: (1) state Bureau of Employment Services was
not entitled to relief from automatic stay to redeter-
mine debtor's unemployment compensation experi-
ence rating; (2) NLRB's back pay claim was prepe-
tition claim for priority purposes; (3) claim for con-
structive wages that accrued postpetition was not
entitled to administrative priority treatment; and (4)
bankruptcy court permissibly estimated NLRB's
claim.

Affirmed.
West Headnotes
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51 Bankruptcy
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511V (C) Relief from Stay
51k2422 Cause; Grounds and Objections
51k2422.5 In General
51k2422.5(4) Particular Cases

51k2422.5(4.1) k. In General.
Most Cited Cases
Exception to automatic stay for governmental en-
forcement of police or regulatory power did not en-
title state Bureau of Employment Services to relief
from automatic stay to redetermine Chapter 11
debtor's unemployment experience rating and ob-
tain judgment for unemployment compensation tax
liability for claims resulting from labor dispute,
where Bureau's tax claim was not based on viola-
tion of any law, and claim was pursued to protect
Bureau's pecuniary interest in estate property rather
than to protect public heath and safety.
Bankr.Code, 11 U.S.C.A. § 362(b)(4).

[2] Bankruptcy 51 €=22421

51 Bankruptcy

511V Effect of Bankruptcy Relief; Injunction
and Stay

511V(C) Relief from Stay
51k2421 k. Vacation, Continuance, Modi-

fication, or Dissolution in General. Most Cited
Cases
State Bureau of Employment Services was entitled
to redetermine Chapter 11 debtor's unemployment
experience rating and pursue judgment for unem-
ployment compensation tax liability after automatic
stay was lifted by confirmation order, even though
relief from automatic stay was denied during bank-
ruptcy proceedings. Bankr.Code, 11 U.S.C.A. 8§
362(c), 1141(d).

[3] Bankruptcy 51 €~52954.1

51 Bankruptcy
51VII Claims
S51VII(F) Priorities
51k2954 Governmental Claims; Taxes
51k2954.1 k. In General. Most Cited
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Cases

National Labor Relations Board's (NLRB) back
pay claim resulting from Chapter 11 debtor's prepe-
tition failure to reinstate striking employees who
unconditionally offered to return to work, and other
alleged unfair trade practices, was prepetition claim
for purposes of determining claim's priority, even if
damages arising from alleged unfair labor practices
continued to accrue postpetition. Bankr.Code, 11
U.S.C.A. 88 503, 507.

[4] Bankruptcy 51 €=>2874

51 Bankruptcy
51VII Claims
51VI1I(C) Administrative Claims
51k2874 k. Governmental Claims; Taxes,

Etc. Most Cited Cases
National Labor Relations Board's (NLRB) back
pay claim for constructive wages that accrued post-
petition due to Chapter 11 debtor's alleged prepeti-
tion unfair labor practices was not entitled to ad-
ministrative priority treatment as actual and neces-
sary cost of preserving bankruptcy estate.
Bankr.Code, 11 U.S.C.A. 88 503, 507.

[5] Bankruptcy 51 €~52871

51 Bankruptcy
51VII Claims
51VII(C) Administrative Claims

51k2871 k. Administrative Expenses in
General. Most Cited Cases
The terms “actual” and “necessary”, for purposes of
determining which costs and expenses of preserving
bankruptcy estate are entitled to administrative pri-
ority treatment, must be narrowly construed to keep
administrative expenses at minimum and preserve
estate for benefit of all creditors. Bankr.Code, 11
U.S.C.A. §5503(b)(1)(A).

[6] Bankruptcy 51 €-2021.1

51 Bankruptcy
511 In General
511(B) Constitutional and Statutory Provi-

Page 2

sions
51k2021 Construction and Operation

51k2021.1 k. In General. Most Cited
Cases
If Bankruptcy Code language is unambiguous, ab-
sent clearly expressed legislative intent to the con-
trary, that language must ordinarily be regarded as
conclusive.

[7] Bankruptcy 51 €=22829

51 Bankruptcy
51VII Claims
51VII(A) In General
51k2828 Contingent or Unliquidated

Claims

51k2829 k. Estimation of Vaue. Most
Cited Cases
Bankruptcy court had jurisdiction to estimate Na-
tional Labor Relations Board's (NLRB) back pay
claim on behalf of Chapter 11 debtor's employees at
amount different from NLRB's proof of claim, even
if NLRB retained exclusive authority to determine
remedies for unfair labor practice conduct, where
full adjudication of claim would have required sev-
eral years of litigation, and bankruptcy court's es-
timation of NLRB's contingent claim was strictly
for purposes of bankruptcy proceedings and did not
serve as cap to ultimate award, if any. Bankr.Code,
11 U.S.C.A. 88 502, 502(c).

[8] Bankruptcy 51 €~52829

51 Bankruptcy
51VII Claims
51VII(A) In General
51k2828 Contingent or Unliquidated

Claims

51k2829 k. Estimation of Value. Most
Cited Cases
Bankruptcy court employed permissible procedures
in estimating value of
National Labor Relations Board's (NLRB) back
pay claim on behalf of Chapter 11 debtor's employ-
ees, where each side was permitted seven hours to
present evidence, each side was permitted time to
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cross-examine witnesses, and each side was permit-
ted to introduce into evidence documents, charts,
summaries, and other visual aids. Bankr.Code, 11
U.S.C.A. §502.

[9] Bankruptcy 51 €=23560

51 Bankruptcy
51X1V Reorganization
51XI1V(B) The Plan
51k3560 k. Provisions for Satisfaction of
Claims; Relation to Recovery in Liquidation. Most
Cited Cases
Bankruptcy court could confirm Chapter 11 plan
that did not provide for payment on
National Labor Relations Board's (NLRB)
$125,000,000 back pay award on behalf of debtor's
employees in excess of $31,250,000, which was
amount bankruptcy court estimated NLRB's claim
was worth, where administrative law judge had not
entered ultimate damage award.

*422 Shelby A. Jordan, Corpus Christi, TX, Jeffrey
Freund, Bredhoff & Kaiser, Washington, DC, for
Greyhound Local Union.

Margery E. Lieber, Asst. Gen. Counsel, N.L.R.B.,
Washington, DC, for N.L.R.B.

Alan Shore Gover, Weil, Gotshal, & Manges, Hou-
ston, TX, for Greyhound Lines, Inc.

James E. Spiotto & Stephen E. Garcia, Chapman &
Cutler, Chicago, IL, for Official Steering Commit-
tee for Greyhound.

David Snodgrass, Gardere & Wynne, Dallas, TX,
for Official Unsecured Creditors' Committee.

STATEMENT OF THE FACTS

VELA, District Judge.

Currently before this Court are appeals filed by the
National Labor Relations Board (“NLRB”), the
Amalgamated Council of Greyhound Local Unions
(“Union”) *423 and the Administrator, Ohio Bur-
eau of Employment Services (“Ohio Bureau™).

Greyhound Lines Inc., (“Greyhound”) operates
the only nationwide, inter-city ground transporta-
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tion network in this country and employs several
thousand people nationwide. The vast majority of
Greyhound's employees are represented for pur-
poses of collective bargaining by the Union. Grey-
hound had entered into a collective bargaining
agreement with the Union which was set to expire
at 11:59 p.m. on March 1, 1990. In anticipation of
the expiration of this contract Greyhound and the
Union initiated bargaining for a successor contract
in November of 1989. The negotiations were unsuc-
cessful and upon expiration of the existing contract
a strike was initiated by the Union at 12:01 am. on
March 2, 1990.

Believing the parties were at impasse, Greyhound
unilaterally implemented certain terms of its final
pre-contract expiration proposal at 3:59 p.m. on
March 2, 1990. Alleging this unilateral contract im-
plementation was premature, General Counsel for
the NLRB filed a complaint on May 30, 1990 as-
serting that the Union's strike was caused by this al-
leged unfair labor practice.F

FN1. Greyhound has responded to these al-
legations of unfair labor practices by ar-
guing that the strike was the result of eco-
nomic impasse between the parties and not
unfair labor practices.

The “complaint” aleging unfair labor
practices is currently before an adminis-
trative law judge.

The strike had a crippling and financially devastat-
ing effect on Greyhound. Consequently, on June 4,
1990 Greyhound and several affiliated entities filed
voluntary petitions for reorganization under
Chapter 11 of the Bankruptcy Code. Pursuant to
their unfair labor practices claim the NLRB filed a
“Proof of Multiple Claims for Wages, Salaries or
Commissions” in the Greyhound Bankruptcy for
$85,676,023. This claim represented possible back
pay, benefits and interest liability based on afuture,
contingent NLRB award against Greyhound.

FN2. The NLRB subsequently filed an

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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“Amended Proof of Claim” on August 19,
1991 alleging Greyhound's potential stat-
utory liability as $143,183,976.

The strike caused thousands of striking Greyhound
employees to bring actions for unemployment com-
pensation in various states across the country, in-
cluding Ohio. However, prior to the filing of the
bankruptcy petition, a hearing on the unemploy-
ment claims was held before an Administrative
Hearing Officer to determine the cause of Grey-
hound's employees unemployment. The Adminis-
trative Hearing Officer issued a Decision on May
17, 1990 and determined the cause of the work
stoppage to be a lockout. The Officer further ruled
that the employee/claimants were qualified to re-
ceive unemployment benefits under the Ohio Un-
employment Compensation Acts . Pursuant to
the large number of potential claimants, the Ohio
Bureau of Employment Services (“Ohio Bureau”)
filed a claim against Greyhound wherein the Bur-
eau sought to have Greyhound's experience rating
redetermined (increased) as to unemployment
claims arising out of the 1990 labor dispute. As a
result of the bankruptcy petition filed by Grey-
hound on June 4, 1990, all actions were stayed pur-
suant to Title 11 U.S.C. § 362. On August 23, 1990,
the State of Ohio, Unemployment Compensation
Review Board (“Ohio Board”) filed its Motion for
Relief from Stay requesting that the automatic stay
be modified to permit the adjudication of unem-
ployment claims brought EKIftriking employees
against Greyhound in Ohio , and the recalcula-
tion of Greyhound's unemployment compensation
experience rating in Ohio. Realizing that they
would be responsible for recalculating Greyhound's
experience rating, the Ohio Bureau filed a
separate*424 Motion for relief from the automatic
stay, requesting a modification of the stay by the
Bankruptcy Court so that Greyhound's liability for
unemployment compensation taxes could be rede-
termined on the basis of the Board's adjudication of
the unemployment compensation claims against
Greyhound.

Page 4

FN3. On June 7, 1990, Greyhound filed
notice of appeal to the State of Ohio, Un-
employment Compensation Board request-
ing the Administrative Hearing Officer's
decision be reversed. Before the Board
could respond, Greyhound filed its Chapter
11 petition.

FN4. On August 20, 1990, Ohio Board
filed a motion for relief from stay so a
hearing could be held on Greyhound's ap-
peal from the Bureau's Administrative
Hearing Officer's Decision.

In response to both motions the Bankruptcy Court
held a hearing on September 26, 1990. Upon con-
clusion of the hearing the Bankruptcy Court modi-
fied the automatic stay to permit the prosecution of
unemployment compensation claims to proceed.
However, the Bankruptcy Court expressly held that
the stay would not be lifted to permit the Ohio
Board nor the Ohio Bureau to adjust Greyhound's
unemployment tax rate on the basis of theFaNdéudica—
tion of the unemployment tax claims. On
November 9, 1990, the Ohio Bureau filed its Notice
of Appeal from the Bankruptcy Court's Order. This
appeal is currently before this Court as Civil Action
No. B-91-021.

FN5. The Bankruptcy Court's final written
Order of the bench ruling was entered on
the court's docket by the clerk of the Bank-
ruptcy Court on October 30, 1990.

On December 10, 1990, Greyhound filed a motion
with the Bankruptcy Court seeking to have all por-
tions of the NLRB's claim accruing after June 4,
1990, classified as a general unsecured claim. Fol-
lowing briefing by Greyhound, the NLRB, the Uni-
on and other interested parties, the Bankruptcy
Court issued its oral opinion on March 26, 1991,
followed by a written Order, entered on May 1,
1991, classifying the NLRB's claim for post-pe-
tition back pay as a general unsecured claim. Both
the NLRB and the Union filed notices of appeal and
motions for leave to appeal with respect to the

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Classification Order. Both appeals have been con-
solidated under the Civil Action No. B-91-117.

On November 20, 1991, Greyhound filed a Motion
requesting the Court to Estimate the Claims of the
National Labor Relations Board. By their motion,
Greyhound sought to have the court exercise its au-
thority, pursuant to 502(c) of the Bankruptcy Code,
by estimating the amount of all NLRB claims
against Greyhound.

While conceding that estimation would be appro-
priate for some purposes, it was the contention of
the NLRB and the Union that the Bankruptcy Court
should defer to the NLRB's administrative expertise
and estimate the NLRB claim in the amount unilat-
eraly calculated by the NLRB as asserted in its
proof of claim. The NLRB and the Union further
disputed the Bankruptcy Court's jurisdiction and
authority to estimate the back pay claim at any
amount other than as set forth in the proof of claim
or to estimate the back pay claim for purposes of
distribution under a plan of reorganization.

The Bankruptcy Court recognized that a full trial of
the NLRB complaint could take approximately 200
days. Recognizing a need to estimate this unliquid-
ated claim, on February 14, 1991, the Bankruptcy
Court announced an interim ruling to estimate the
back pay claim. The Bankruptcy Court conducted a
summary trial to estimate the back pay claim on
April 4 and 5, 1991.

On May 14, 1991, the Bankruptcy Court announced
its estimation decision from the bench. After re-
viewing the NLRB's procedure’'s and the charges
against Greyhound the court found, based on the
testimony of the NLRB's expert witness FN6 that
the most likely amount of striking employees' lost
earnings-and hence, Greyhound's back liability if
the strike were found to be an unfair labor practice
strike-was $125,000,000. The Bankruptcy Court
then discounted this amount based on the assess-
ment of three factors: (i) the NLRB General Coun-
sel's “likelihood of success’; (ii) the “likelihood of
settlement” of the NLRB's claim; and (iii) the
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“Debtor's ability to pay such a judgment.” The
Bankruptcy Court did not identify any one factor
upon which it placed more emphasis in reaching its
decision to discount the NLRB claim by seventy-
five percent (75%). Pursuant to this discount* 425
the court issued an Order estimating the NLRB
claim at $31,250,000.

FN6. Harvard labor economist Richard
Freeman.

The Union and the NLRB each objected to confirm-
ation of Greyhound's Plan of Reorganization, spe-
cifically objectinlgNt70 the Plan's treatment of the
back pay claim. On October 11, 1991, the
Bankruptcy Court entered its Confirmation Order
and accompanying Findings of Fact and Conclu-
sions of Law. 134 B.R. 584. The Confirmation Or-
der overruled al objections to confirmation of
Greyhound's Third Amended Plan of Reorganiza-
tion.

FN7. Third Amended Plan of Reorganiza-
tion 8.12(c)(3) expressly provides:

If the NLRB Claim is not subordinated
to al other Allowed Claims against GLI
by Final Order, upon entry of the NLRB
Proceeding, and in any claim objection
proceeding filed with respect to the
NLRB Claim, the NLRB Claim shall (i)
become an Allowed GLI Class 7 Unse-
cured Claim in the amount of the lesser
of (x) the amount estimated by the Bank-
ruptcy Court, or (y) the amount of the
Claim as otherwise determined and (ii)
as so Allowed, shall receive GLI Class 7
Unsecured Claim treatment from the Es-
crowed Distribution Amount attributable
to the NLRB Claim, or the proceeds
thereof.

On October 16, 1991, the Union filed a notice of
appeal from the Confirmation Order pursuant to
Bankruptcy Rule 8001(a). In addition, the NLRB
filed notice of appeal from the Confirmation Order
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on October 17, 1991. Both appeals have been con-
solidated under the Civil Action No. B-91-213.

JURISDICTION

Pursuant to Title 28 U.S.C. 158(a) this Court exer-
cises jurisdiction over all Orders appealed from the
Bankruptcy Court in Civil Action No. B-
91-021,Civil Action No. B-91-117 and Civil Action
No. B-91-213.

AUTOMATIC STAY

Pursuant to the ALJs ruling that the displaced em-
ployees of Greyhound were entitled to receive un-
employment benefits, the Ohio Bureau brought an
action against Greyhound seeking a redetermination
of Greyhound's experience rating. Pursuant to Title
11 U.S.C. § 362, Ohio Bureau's action was stayed
upon Greyhound's filing for bankruptcy protection
on June 4, 1990.

Title 11 U.S.C. § 362 in relevant part, states that:

(a) Except as provided in subsection (b) of this
section, a petition filed under section 301, 302 or
303 of thistitle, or an application filed under sec-
tion 5(a)(3) of the Securities Investor Protection
Act of 1970 (15 USC § 78eee(a)(3)), operates as
astay, applicable to al entities, of-

(1) the commencement or continuation, includ-
ing the issuance or employment of process, of a
judicial, administrative, or other action or pro-
ceeding against the debtor that was or could
have been commenced before the commence-
ment of the case under this title, or to recover a
claim against the debtor that arose before the
commencement of the case under thistitle;

(2) the enforcement, against the debtor or
against property of the estate, of a judgment
obtained before the commencement of the case
under thistitle; ....

Consideration being given to the Motions for Relief
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from the Automatic Stay filed by the Ohio Board
and the Ohio Bureau, the Bankruptcy Court entered
the following findings:

1. The automatic stay under section 362(a) of the
Bankruptcy Code applies to the unemployment
compensation proceedings being conducted by
the [Ohio] Board and the [Ohio] Bureau (the
“Proceedings’).

2. Any harm that might be occasioned upon the
Debtors by the necessity of having to defend the
Proceedings is outweighed by the potential harm
from further delay to the employees asserting the
unemployment claims.

In accordance with these findings the Bankruptcy
Court Ordered that the automatic stay be lifted to
allow the Ohio Board and the Ohio Bureau to con-
duct unemployment compensation proceedings in
order to determine the unemployment compensation
status of the various employees in the State of
Ohio. Bankruptcy Court's Order *426 on Motion
For Relief From The Automatic Stay, filed Oct. 29,
1990. The Bankruptcy Court further Ordered that
the automatic stay not be lifted to allow the Ohio
Board or the Ohio Bureau to “redetermine the
experience rating, unemployment compensation tax
rate or any other rating of the Debtors....” Id.
However, the Order did alow the Ohio Bureau to
make “preliminary calculations of what it be-
lievfed] the Debtors' unemployment tax rate
[would] be ...” based on any findings from the un-
employment compensation proceedings. Id.

FN8. In addition, the Order expressly pro-
hibited the stay from being lifted for “any
other office, branch, or agency of the State
of Ohio.”

Finally, the Bankruptcy Court Ordered that any de-
terminations made by the Ohio Board, pursuant to
Proceedings as permitted by the Court's Order, shall
be neither binding on the Debtor nor have res ju-
dicata effect with respect to any redetermination of
“the experience rating, unemployment compensa-
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tion tax rate or any other rating of the Debtors....”

Id. The resultant effect was that any pre-petition
awards arising out of the labor dispute at issue
could not be charged against Greyhound's unem-
ployment tax account and ultimately collected by
the debtor.

From the Bankruptcy Court's Order of October 29,
1990 arises Ohio Bureau's appeal. At issue before
this Court is whether or not the Bankruptcy Court
erred by refusing to lift the automatic stay to permit
the Appellant, Ohio Bureau, to redetermine the un-
employment compensation contribution rating of
the Appellees-Debtors, Greyhound's, or any other
rating of the Debtors relative to all pre-petition un-
employment compensation awards of benefits, in-
cluding those awards arising out of the 1990 labor
dispute between Greyhound and its employees.

[1] Ohio Bureau contends that pursuant to 11
U.S.C. § 362(b)(4) the Bankruptcy Court should
have ordered the automatic stay lifted; thereby per-
mitting the Ohio Bureau, as a “governmental unit”

, to redetermine Greyhound's unemployment
experience rating and obtain a judgment against
Greyhound in the amount of Greyhound's ultimate
unemployment compensation tax liability for
claims paid pursuant to the 1990 labor dispute.
Ohio Bureau further contends that § 362(b)(5) per-
mits a money judgment to be entered against Grey-
hound but concedes that enforcement of any such
money judgment prior to the stay being lifted is
prohibited under 11 U.S.C. § 362(b)(5) which
states:

FNO. Title 11 U.S.C.
101(27) “governmental unit” means United
States; State; Commonwealth; District,
Territory; department, agency, or instru-
mentality of.... a State,....

(b) The filing of a petition under section 301,
302, or 303 of this title, or of an application un-
der section 5(a)(3) of the Securities Investor Pro-
tection Act of 1970 (15 USC 78eee(a)(3)), does
not operate as a stay-....
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(4) under subsection (a)(1) of this section, to the
commencement or continuation of an action or
proceeding by a governmental unit to enforce
such governmental unit's police or regulatory
power;

(5) under subsection (a)(2) of this section, of the
enforcement of a judgment, other than a money
judgment, obtained in an action or proceeding by
a governmental unit to enforce such government-
al unit's police or regulatory power; ...

In support of its position, Ohio Bureau cites Na-
tional Labor Relations Board v. Evans Plumbing
Company, 639 F.2d 291 (5th 1981). In Evans, an
administrative law judge (“ALJ") found that Evans
Plumbing Co. (“Evans’) had committed an unfair
labor practice by discriminatorily discharging two
employees. The Board adopted the ALJ's decision
and the National Labor Relations Board
(“NLRB") petitioned the court to enter a summary
judgment to enforce the Board's decision ordering
Evans to reinstate with back pay the two discharged
employees. Evans had filed a voluntary petition in
bankruptcy and opposed the entry of a summary
judgment on the ground that the proceedings before
the NLRB should have been stayed pursuant to
Title 11 U.S.C. § 362(a)(1).

*427 In the Evans opinion, the Fifth Circuit Court
of Appeals recognized the NLRB as a
“governmental unit”, acting under its police and
regulatory authority, seeking entry of a judgment
against Evans for its violation of federa law.
Evans, 639 F.2d at 293. The court granted the
Board's petition for summary entre_(No{dudgment for
injunctive relief and for back pay. Id

FN10. The court however expressed no
opinion as to whether an action to “execute
or enforce a money judgment would be ex-
empt from the automatic stay.” Id.

In the Matter of Commonwealth Oil Refining Co.,
805 F.2d 1175 (5th 1986) the Fifth Circuit recog-
nized a distinction between the entry of a money
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judgment and the enforcement of said judgment. At
issue before the court was whether a debtor, who
had filed a petition under Chapter 11 of the Bank-
ruptcy Code, could be forced to comply, prior to
filing its plan of reorganization, with federal and
state environmental laws designed to protect the
public health and safety. In Commonwealth, the
United States Environmental Protection Agency
(“EPA™) brought an administrative action against
Commonwealth Oil Refining Co., (“CORCQO”) dir-
ected at bringing CORCO into compliance with
state and federal environmental laws.

The Fifth Circuit affirmed the district court and
held that the EPA was authorized to force
CORCO's compliance with federal and state envir-
onmental laws and regulations. Commonwealth,
805 F.2d at 1183. Accordingly, it was the court's
holding that the enforcement actions of the EPA did
not fall “within the ambit of § 362(a)(1) because
they [were] actions to enforce police and regulatory
powers, thus falling within the § 362(b)(4) excep-
tion to the automatic stay.” Id. at 1183-84.
However, the court expressly noted that § 362(b)(5)
creates an exception to the exception from automat-
ic stay, in that actions to enforce money judg-
ments are automatically stayed irrespective of the
fact that they are actions in furtherance of a police
or regulatory power. Id. at 1183. (emphasis added)

In consideration of Ohio Bureau's argument that its
action falls within the § 362(b)(4) exception this
Court looks to the purpose of this exception as set
forth in the legislative history:

Paragraph (4) excepts commencement or continu-
ation of actions and proceedings by governmental
units to enforce police or regulatory powers.
Thus, where a governmental unit is suing a
debtor to prevent or stop violation of fraud,
environmental protection, consumer protec-
tion, safety, or similar police or regulatory
laws, or attempting to fix damages for viola-
tion of such a law, the action or proceeding is
not stayed under the automatic stay.

Page 8

House report No. 95-595, 95th Cong., 2d Sess. at
343 reprinted in 1978 U.S.Code Cong. and
Adm.News, 5787, 6299. See alsoSenate Report
No. 95-989, 95th Cong., 2d Sess. p. 52, reprinted in
1978 U.S.Code Cong. and Adm.News, 5787, 5838.

In reference to § 362(b)(4) of the Bankruptcy Code,
Congressman Don Edwards, Chairman of a Sub-
committee of the Judiciary Committee stated:

Section 362(b)(4) indicates that the stay under
section 362(a)(1) does not apply to affect the
commencement or continuation of an action or
proceeding by a governmental unit to enforce the
governmental unit's police or regulatory power.
This section is intended to be given a narrow
construction in order to permit governmental
units to pursue actions to protect the public
health and safety and not to apply to actions
by a governmental unit to protect a pecuniary
interest in property of the debtor or property
of the estate.

124 Cong.Record H 11089, reprinted in (1978)
U.S.Code Cong. and Ad.News 6436, 6444-6445.

Evans and Commonwealth clearly support the pro-
position that a governmental unit in certain in-
stances may bring action against a bankruptcy peti-
tioner under § 362(b)(4) to enforce its police or reg-
ulatory power and have a monetary judgment
entered against said petitioner under 8 362(b)(5).
However, as stated above it *428 was clearly the
intent of Congress that the application of §
362(b)(4) be limited to governmental units seeking
to prevent or stop the violation of particular laws or
seeking to recover damages arising from the viola-
tion of such laws. A study of the legislative history
further shows the intent of Congress to limit the ap-
plication of § 362(b)(4) to actions by a government-
al unit seeking to protect public health and safety.
Accordingly, this Court finds the facts in the case at
bar clearly distinguishable from those in Evans and
Commonwealth and further finds the holdings in
both Evans and Commonwealth to support the
Bankruptcy Court's ruling.
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Unlike the NLRB in Evans, Ohio Bureau did not
seek to have the automatic stay lifted so that it
could bring suit against Greyhound for allegedly vi-
olating federal or state labor laws; and unlike the
EPA in Commonwealth, Ohio Bureau did not move
the Bankruptcy Court to lift the stay to permit the
prosecution of federal and state environmental law
and regulation violations. In fact Ohio Bureau did
not bring suit against Greyhound alleging a viola-
tion of any law and as such does not seek damages
for the alleged violation of any law . Rather,
the Ohio Bureau seeks to protect its pecuniary in-
terest in the property of Greyhound the debtor or
property of Greyhound's estate by liquidating its tax
claim against Greyhound. The Ohio Bureau's tax
claim is not based on the violation of any law and
was not pursued in an effort to protect the public
health and safety of the citizens of Ohio. Pursuant
to Congress intent that the exception under §
362(b)(4) and (5) be narrowly construed, this Court
is of the opinion that Ohio Bureau's claim does not
fall within the ambit of exception § 362(b)(4) and
as such the Ohio Bureau was not entitled to seek
the entry of a monetary judgment against Grey-
hound.

FN11. Although the ALJ ruled that the dis-
placed employees of Greyhound were en-
titled to receive unemployment compensa-
tion, the ruling was based upon a finding
that the employees had not left their jobs
voluntarily but that they had been forced
by their employer to leave their jobs. There
was no finding by the ALJ that Greyhound
had violated any labor laws.

Although the Union has instituted claims
against Greyhound with the NLRB al-
leging unfair labor practices there has
been no final adjudication of these
claims.

The legislative history of 11 U.S.C. § 362 emphas-
izes the rationale behind granting the automatic

Stay.
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The automatic stay is one of the fundamental
debtor protections provided by the bankruptcy
laws. It gives the debtor a breathing spell from
his creditors. It stops all collection efforts, all
harassment, and all foreclosure actions. It permits
the debtor to attempt a repayment or reorganiza-
tion plan, or simply to be relieved of the financial
pressures that drove him into bankruptcy.

The automatic stay also provides creditor protec-
tion. Without it, certain creditors would be able
to pursue their own remedies against the debtor's
property. Those who acted first would obtain
payment of the claims in preference to and to the
detriment of other creditors. Bankruptcy is de-
signed to provide an orderly liquidation proced-
ure under which all creditors are treated equally.
A race of diligence by creditors for the debtor's
assets prevents that.

Bankruptcy reform Act of 1978, Pub.L. No. 95-598,
92 Stat. 2549, p. 340 (1978), reprinted in1978
U.S.Code Cong. & Admin.News 6296-97.

The Fifth Circuit addressing chapter 11 reorganiza-
tion proceedings, underscored the purpose of § 362
as alegal method designed to prevent:

the dissipation or diminution of the bankrupt's as-
sets while rehabilitative efforts are undertaken
and [to prohibit] the proliferation of numerous
claims in different forums against the debtor....
The automatic stay thus imposes a moratorium on
all actions against the debtor or its property and
assets. It insures respite for the debtor so that it
may attempt to reorganize or decide to liquidate
and promotes the overriding bankruptcy policy of
equal distribution of a debtor's assets among
creditors.

*429 In the Matter of SI. Acquisition, Inc., 817
F.2d 1142, 1146 (5th Cir.1987).

Although the Bankruptcy Court lifted the stay to
permit the Ohio Board and the Ohio Bureau to de-
termine the unemployment compensation status of
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Greyhound's displaced employees, the Bankruptcy
Court recognized the harm which would be occa-
sioned by requiring Greyhound to defend itself in
the unemployment compensation actions which
were pending in al 48 of the lower contiguous
states. The failure or inability to adequately prepare
and defend against each of these pending actions
would have had a truly adverse impact upon Grey-
hound's estate. To allow such a chain of events to
occur is inconsistent with the intent and purpose of
the Bankruptcy Code. Pursuant to these considera-
tions and this Court's finding that Ohio Bureau's
claim does not fall within the ambit of § 362(b)(4)
this Court AFFIRM S the Bankruptcy Court's ruling
denying Ohio Bureau's Motion For Relief From
Automatic Stay.

[2] On appeal Ohio Bureau erroneously contends
that the Bankruptcy Court's Order permanently en-
joins Ohio Bureau from seeking any future redeter-
mination of Greyhound's experience rating. A re-
view of the Bankruptcy Court's Order, from which
this appeal is taken, fails to reveal any language
from which could be inferred an express or implied
intent to permanently enjoin Ohio Bureau from pur-
suing their claim against Greyhound.

In addressing Ohio Bureau's argument this Court
finds the following provisions of the Bankruptcy
Code dispositive of the issue. Title 11 U.S.C. §
362(c) provides:

(c) Except as provided in subsection (d), (e), and
() of this section-

(1) the stay of an act against property of the es-
tate under subsection (&) of this section contin-
ues until such property is no longer property of
the estate; and

(2) the stay of any other act under subsec-
tion (a) of this section continues until the
earliest of-

(A) the time the case is closed,;

(B) the time the case is dismissed; or
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(C) if the case is a case under chapter 7 of
this title concerning an individual or a case
under chapter 9, 11, 12, or 13 of this title,
thetime a dischargeis granted or denied.

Title 11 U.S.C. § 1141(d) further provides:
(d)(1) Except as otherwise provided in this sub-
section, in the plan, or in the order confirm-
ing the plan, the confirmation of a plan

(A) discharges the debtor from any debt
that arose before the date of such confirm-
ation ...

The Bankruptcy Court's Order Confirming the
Third Amended Plan of Reorganization expressly
discharges all Debtors “from any debt that arose be-
fore the date of entry of this Order....” as permitted
by “the Bankruptcy Code, including § 1141(d) of
the Bankruptcy Code....” Bankruptcy Court's Order
Confirming Third Amended Plan of Reorganiza-
tion, filed Oct. 11, 1991. Therefore, the Bankruptcy
Court's entry of the Confirmation Order lifted the
automatic stay as to Ohio Bureau's claim. Pursuant
to the stay being lifted, there currently exists no
legal mechanism precluding Ohio Bureau from pur-
suing their claim against Greyhound.

BANKRUPTCY COURT'SCLASSIFICATION
ORDER

Pursuant to Greyhound's alleged unfair labor prac-
ticess, ATU filed grievances with the
National Labor Relations Board (NLRB) against
Greyhound claiming that Greyhound had not bar-
gained in good faith. In May, 1990, the General
Counsel of the NLRB announced that the ATU's
charges were “without merit.” Nonetheless, Gener-
al Counsel for the NLRB issued forth a complaint

against Greyhound *430 which alleges that
Greyhound's unlawful actions “caused and/or pro-
longed” the strike that the Union commenced on
March 2, 1990, thereby making the strike an “unfair
labor practice strike.” NLRB Complaint PP 12(A)
13(A) (xv).
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FN12. In part the NLRB alleges within the
Complaint:

1. That Greyhound unilaterally modified
the terms and conditions of employment
on March 2, March 5, and May 15, 1990
without having bargained to impasse
with the Union.

2. That Greyhound unilaterally and un-
lawfully implemented an Active Duty
Operator proposal which, by governing
employee recall and bidding rights
would punish striking employees and in-
fringe upon an employees statutory
rights.

3. That Greyhound unilaterally imple-
mented an Experience-Based Seniority
proposal which allegedly gave additional
seniority to those employees hired as
strike replacements.

FN13. On November 6, 1990 the General
Counsel amended his complaint to allege
that Greyhound implemented a reduced
contract offer on May 15, 1990, without
having reached impasse and to add allega-
tions concerning miscellaneous strike-re-
lated misconduct.

On May 22, 1990, and later on June 26, 1990 the
Union made an unconditional offer to return to
work. On both occasions Greyhound rejected the
Union's offer. Accordingly, the NLRB Complaint
further alleges that Greyhound's refusal to reinstate
the striking employees is an additional unfair labor
practice which violates § 8(a)(3) of the NLRA.

On or about November 13, 1990, the NLRB filed
its Proof of Multiple Claims for Wages, Salaries or
Commissions and sought administrative expense
priority pursuant to § 507(a)(1) for any part of its
claim accruing after June 4, 1990. In relevant part
the NLRB's Proof of Claimsis for wages and other
benefits which arise from Greyhound's alleged un-
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lawful action in having implemented on March 2,
1990, the terms of its final offer without having
reached impasse, its alleged unlawful refusal to re-
instate striking employees since May 22, 1990, and
its alleged unlawful discharge of approximately 200
employees. With regard to the discharged employ-
ees, the NLRB and the ATU contend that approx-
imately 50 of the employees were discharged after
Greyhound filed its Chapter 11 Petition. Accord-
ingly, the Proof of Claim, as it pertains to those 50
claimants, is a post-petition claim for back-pay and
benefits which would have been earned but for the
allegedly unlawful discharge. Similar to the former
Greyhound employees whose claims arose pre-
petition, the post-petition claimant's damages con-
tinue to accrue post-petition.

Realizing the potential liability to the NLRB for
back pay and benefits on behalf of all pre-petition
claimants whose damages continued to accrue post-
petition, Greyhound moved the Bankruptcy Court
to “classify any part of the NLRB's claim that ac-
crues after June 4, 1990, as a general unsecured
claim that is not entitled to administrative priority
under 8§ 503(b)(1)(A) of the Bankruptcy Code.”
Motion of Greyhound Lines, Inc. for Order Classi-
fying Claim of the
National Labor Relations Board-filed December
10, 1990.

Pursuant to the Bankruptcy Court's telephonic rul-
ing and written Order classifying the NLRB claim
for post-petition back pay as a general unsecured
claim, the NLRB filed a Notice of Appeal on June
3, 1991. In Civil Action No. B-91-117 the follow-
ing issues are raised on appeal:

1. whether an NLRB claim for back pay and be-
nefits due to employees who were allegedly dis-
criminatorily discharged after their employer
filed for reorganization under Chapter 11 is en-
titled to priority as an administrative expense un-
der § 503(b) and 8§ 507(a)(1) of the Bankruptcy
Code;

2. whether that portion of an NLRB claim for
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back pay and benefits that accrues after the em-
ployer has filed for reorganization is entitled to
priority as an administrative expense under §
503(b) and & 507(a)(1) of the Bankruptcy Code.

In relevant part the NLRB claim can be broken into
two categories:

(i) The claims of unfair labor practice strikers
arising pre-petition for (post-petition) back pay
and accrued benefits;

(ii) The claims of employees discharged post-
petition for (post-petition) back pay and accrued
benefits.

*431 The NLRB on appeal argues that the bank-
ruptcy court Classification Order isin error, and in-
correctly denies administrative priority to post-
petition accruals of unfair labor practice liability.
Specifically, the NLRB argues that the bankruptcy
court erred in:

1.) failing to accord administrative priority status
to wages accruing employees unlawfully dis
charged during the post-petition period; and

2.) failing to accord administrative priority status
to the wages of Unfair Labor Practice Strikers
and other Pre-Petition Discriminatees accruing
after June 4, 1990.

ADMINISTRATIVE PRIORITY

Wages accr uing employees dischar ged post-
petition.

In its Motion to Classify, Greyhound specifically
set forth the facts and addressed the issues sur-
rounding the claims of those striking employees
whose claims arose from pre-petition events and
conduct but whose damages continue to accrue post
petition. Section 111 of the motion titled THE DIS
PUTED NLRB BACK PAY CLAIM focusses on the
negotiations for a new labor agreement, the strike
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implemented by the employees represented by the
ATU, and the specific events which resulted in
Greyhound implementing its May 5, 1990 econom-
ic proposals once the parties had allegedly reached
an impasse.

During oral argument before the bankruptcy court
counsel for Greyhound argued:

[t]his motion presents a very narrow issue to the
court today. And that issue is whether a claim for
back pay, which would not exist but for pre-
petition actions of the debtor, is entitled to cost
of administration priority treatment to the extent
that it accrues post-petition.

Transcript of oral argument on Mation to Classify-
held before Judge Schmidt, January 24, 1991.
(emphasis supplied)

Counsel for the NLRB during oral argument stated
that “[t]he unfair labor practice involved here is the
employer's refusal to reinstate the (striking) em-
ployees when they made their unconditional offer to
return to work.” 1d. at 47. (emphasis supplied).

In the bankruptcy court's oral ruling on March 26,
1991, the court expressly states:

it seems to me that the entire scenario that
provides the basis for the claim was completed
before the commencement of the bankruptcy case
and became the basis for an unfair labor practice
charge filed by union with the NLRB and for the
NLRB's proof of claim filed herein which is the
subject of the Greyhound's classification mo-
tion.... [T]he transaction that led to the com-
plaint occurred pre-petition.... [T]hat claim
should be classified as a pre-petition, unsecured
claim....

Transcript from telephonic ruling on Motion to Dis-
miss the Equitable Subordination Adversary and the
Motion to Classify the claim of the N.L.R.B. p. 12.
(emphasis supplied)

In accordance with the bankruptcy court's telephon-
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ic ruling the court entered a written Order on May
15, 1991, wherein the court:

[o]rdered any part of the claim, if any, of the Na-
tional Labor Relations Board that accrues after
June 4, 1990, shall be a general unsecured claim
that is not entitled to administrative expense pri-
ority under Section 503(b)(1)(A) of the Bank-
ruptcy Code.

The NLRB contends that the bankruptcy court's
classification Order erroneously classified the post-
petition claim of the approximately 50 discharged
employees as general unsecured.

In addressing this point of error this Court has re-
viewed the NLRB's Proof of Claim, Greyhound's
Motion to Classify, the transcript from the Classi-
fication Hearing, the transcript from the bankruptcy
court's telephonic ruling, as well as the bankruptcy
court's written Order. While the Court recognizes
that the bankruptcy court's written Order contains
somewhat broad and general language, this Court
further finds that a review of the classification *432
motion, hearing transcript, telephonic ruling tran-
script and written Order unequivocally reveals the
fact that it was the intent of Greyhound, the NLRB
and the ATU as well as the bankruptcy court to ad-
dress the issue of classification, only as it pertains
to the Pre-petition claimants. Greyhound's potential
liability arising from alleged pre-petition unfair
labor practices was immense. In order for afeasible
reorganization “Plan” to be devised it was imperat-
ive that the drafters of the “Plan” address the issue
of potential liability. Therefore, the drafters as-
sumed a posture of impending liability in order to
go forward with the bankruptcy proceedings. Lo-
gically, this allowed the drafters to address issues
involving the extent of Greyhound's potential liabil-
ity as well as the issue of priority which was to be
afforded a judgment entered in favor of the pre-
petition claimants and make provisions for such
within the body of the “Plan”.

Accordingly, it is the finding of this Court that the
bankruptcy court's Classification Order does not ad-
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dress the classification nor the issue of priority to
be afforded the NLRB's claim arising from Grey-
hound's alleged unlawful discharge of post-petition
employees. This issue having not been addressed by
the bankruptcy court in its Classification Order is
therefore not ripe for appeal and not properly be-
fore this Court.

Wages of Unfair Labor Practice Strikersand
other Pre-Petition Discriminatees accruing after
June 4, 1990.

The bankruptcy court in its Classification Order ad-
dressed only that portion of the back pay claim ac-
cruing post-petition. Therefore, assuming the
NLRB has an unfair labor practices claim against
Greyhound on behalf of the striking employees and
other alleged Pre-Petition Discriminatees, the ques-
tion to be addressed by this Court is where does the
portion of the NLRB Claim that results from Grey-
hound's post-petition accrual of unfair labor prac-
tice liability fit in the bankruptcy priority scheme?

In addressing the issue of priority this Court looks
to the express directives of the Bankruptcy Code,
specifically Title 11 U.S.C. 88 507 and 503.

Section 507 providesin relevant part:
§ 507 Priorities.

(a) The following expenses and claims have pri-
ority in the following order:

(1) First, administrative expenses allowed un-
der section 503(b) of thistitle,....

(3) Third, allowed unsecured claims for wages,
salaries, or commissions, including vacation,
severance, and sick leave pay-

(A) earned by an individual within 90 days
before the date of the filing of the petition or
the date of the cessation of the debtor's busi-
ness, whichever occurs first; but only

(B) to the extent of $2,000 for each such in-
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dividual.
Section 503 providesin relevant part:
§ 503. Allowance of administrative expenses.

(a) An entity may file areguest for payment of an
administrative expense.

(b) After notice and a hearing, there shall be al-
lowed administrative expenses,.... including-

(D(A) the actual, necessary costs and expenses
of preserving the estate, including wages, salar-
ies, or commissions for services rendered after
the commencement of the case....

[3] In order to determine the priority to be afforded
the NLRB back pay claim this Court first looks to
the issue of whether the back pay claim arose pre-
petition or post-petition. As such, the Court notes
that on:

March 1, 1990-Contract negotiations broke off,
Union employees began their strike and Grey-
hound unilaterally implemented the terms of a
contract offer originally made on January 10,
1990.

March 17, 1990 and May 5, 1990-Contract nego-
tiations resumed without a contract agreement be-
ing reached.

*433 May 22, 1990-Greyhound rejects an uncon-
ditional offer made by Union employees to return
to work under the terms of the old collective bar-
gainin reement which expired on March 1,
1990.'%\'?g

FN14. On June 26, 1990, the Union reiter-
ated this offer, which Greyhound rejected.

June 4, 1990-Greyhound files Chapter 11 bank-
ruptcy petition.

The NLRB inits brief argues that Greyhound's fail-
ure to reinstate striking employees pursuant to their
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unconditional offer to return to work constitutes a
continuing actionable violation of the NLRA. Ac-
cordingly, the NLRB argues that Greyhound's fail-
ure to reinstate striking employees subsequent to
June 4, 1990, has given rise to a post-petition back
pay claim.

The Union's offer to return to work and Grey-
hound's rejection of said offer occurred pre-petition
on May 22, 1990. Once Greyhound had rejected
this offer it was no longer avalid offer and in effect
no longer existed. The Union implicitly acknow-
ledged the fact that the offer made on May 22, 1990
was no longer a valid offer when it made an
identical offer on June 26, 1990. Should Grey-
hound's rejection of the Union's offer to return to
work constitute an actionable violation of the
NLRA, all damages will accrue from May 22, 1990,
forward. While Greyhound may terminate the ac-
crual of damages by extending an offer to striking
employees to return to work under the terms of the
original collective bargaining agreement, Union
employees will not be bound to return to work un-
less said offer is accepted.

The NLRB argued before the bankruptcy court that
Greyhound's failure to reinstate striking employees
constituted a continuing actionable violation of the
NLRA which in turn gave rise to a post-petition un-
fair labor practice pursuant to Greyhound's refusal
to reinstate striking employees subsequent to June
4, 1990. The bankruptcy court ruled that “[i]t isin-
consistent with [section 10(b) of the Labor Rela-
tions Act] to argue that a failure to reinstate each
day after the initial failure constitutes a new viola-
tion.”

FN15. Section 10(b) is a statute of limita-
tions which provides “[t]hat ho complaint
shall issue based upon any unfair labor
practice occurring more than six months
prior to the filing of the charge with the
Board ...”

On appeal the NLRB argues that the bankruptcy
court misconstrued the meaning and applicability of
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Section 10(b). The NLRB further states that it is not
their position “that more than six months after an
unlawful discharge or refusal to reinstate, the
concept of continuing constructive wages due an
employee can serve to nullify section 10(b) or au-
thorize the filing of an unfair labor practice
charge.” NLRB Brief p. 20 (emphasis supplied).
Instead, the NLRB argues that “[w]hat is at issue
here is not the date of refusal to reinstate the
striker, but the dates on which the wages ac-
crued....” Id.

This Court agrees with the NLRB that the concept
of continuing constructive wages is an insufficient
basis to authorize the filing of a claim for unfair
labor practices. Logically, if Greyhound's refusal to
reinstate Union employees post petition constituted
a continuing actionable violation under the NLRA
then the six month limitation period pursuant to
Title 29 U.S.C. § 160(b) would never begin to run.
As such, this Court is of the opinion that the NLRB
[l:_g?\lclpray claim is founded upon pre-petition events

FN16. Including Greyhound's alleged fail-
ure to bargain to impasse, Greyhound's al-
leged failure to bargain in good faith, or
Greyhound's rejection of the striking em-
ployees offer on May 22, 1990 to return to
work.

The events giving rise to any potential unfair labor
practices liability on the part of Greyhound all oc-
curred prior to Greyhound's filing for bankruptcy
protection. Despite the fact that the damages arising
from the alleged unfair labor practices continue to
accrue post-petition, the claim itself arises from
Greyhound's pre-petition conduct and as such is a
pre-petition claim. The mere fact that the alleged
damages * 434 continue to accrue post-petition does
not alter the character of the claim itself.

[4] Having found the alleged unfair labor practices
to have occurred pre-petition this Court must fur-
ther determine:
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first, whether that portion of the back pay claim
attributable to post-petition accrued liability falls
within 8§ 507(a)(1) pursuant to § 503(b)(1)(A);
and second, whether that portion of the back pay
claim attributable to pre-petition liability fals
within § 507(a)(3).

As noted by the Court previously, the bankruptcy
court in its Classification Order addressed only that
portion of the NLRB back pay claim accruing post-
petition. Therefore, this Court, having already
found the NLRB back pay claim to be a pre-petition
claim, must merely determine whether that portion
of the back pay claim attributable to Greyhound's
potential post-petition liability falls within §
507(a)(1) pursuant to § 503(b)(1)(A). Stated more
specifically, whether the NLRB back pay claim for
post-petition accrued wages should be afforded ad-
ministrative priority.

The NLRB argues that the Board's back pay claim
is one for wages which have been “constructively”
earned post-petition by the striking employees and
other pre-petition discriminatees by virtue of their
continued status under the Labor Act as an employ-
ee. As such it is argued that the back pay claim
should be classified as any “[r]egular wage [claim]
earned during Chapter 11 administration....” NLRB
Brief pp. 13, 14. It is the NLRB's contention that
the back pay claim should be construed as an
“actual expense of doing business’ and accordingly
should be allowed as an administrative expense un-
der 11 U.S.C. § 503(b)(1)(A) and entitled to prior-
ity under 11 U.S.C. § 507(a)(1). NLRB Brief pp.
13, 14.

In reviewing the arguments of all parties the Court
looks to the legislative purpose behind the Bank-
ruptcy Reform Act of 1978.

The purpose of a business reorganization case,
unlike a liquidation case, is to restructure a busi-
ness's finances so that it may continue to operate,
provide its employees with jobs, pay its creditors,
and produce a return for its stockholders.... If the
business can extend or reduce its debts, it often
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can be returned to a viable state. It is more eco-
nomically efficient to reorganize than to liquid-
ate, because it preserves jobs and assets....

When a petition is filed, all creditor actions
against the debtor are stayed. The stay gives the
debtor the opportunity to bring all of its creditors
together for discussion, explanation of the debt-
or's financial problems, and negotiation. Credit-
ors are prevented from acting unilaterally to gain
an advantage over other creditors or to pressure
the debtor into action.

Bankruptcy Reform Act of 1978, Pub.L. No.
95-598, 92 Stat. 2549, pp. 220-21 (1978), reprinted
in1978 U.S.Code Cong. & Admin.News 6179-81.
As expressly stated above, the purpose behind
Chapter 11 reorganization is to provide legal pro-
cesses by which a failed business is provided with
an opportunity to reorganize its financia affairs,
thereby allowing the business to continue for the
benefit of its creditors (both pre-petition and post-
petition), see United States v. Whiting Pools, Inc.,
462 U.S. 198, 203, 103 S.Ct. 2309, 2312, 76
L.Ed.2d 515 (1983), its employees and its share-
holders.

Realizing that a bankrupt business would need fin-
ancial support Congress gave consideration to the
fact that post-petition creditors would need both in-
centives and specia protections in return for their
willingness to provide financial backing to the
failed entity. Accordingly, Congress provided that
post-petition creditors would receive first priority
status under 88 503(b)(1)(A) and 507(a)(1).

Likewise, Congress realized that a business could
not expect to operate without the time, effort and
labor of a skilled work force. Therefore, Congress
provided first priority status for “actual, necessary
costs and expenses of preserving the estate, includ-
ing wages, salaries, or commissions for services
rendered” post-petition. Bankruptcy Code §
503(b)(1)(A).

*435 The NLRB's back pay clam is one for
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“constructive” wages which have accrued post-
petition. Yet the NLRB seeks priority status com-
mensurate with post-petition creditors as well as
claims for wages, salaries and commissions arising
from actual and necessary services rendered for
the purpose of preserving the estate. Moreover, the
NLRB and Union argue that said back pay claim
should be afforded greater priority than claims for
wages, salaries or commissions earned within 90
days of the filing of the petition or the date of the
cessation of the debtor's busi neﬂs..FN17

FN17. With regard to pre-petition unse-
cured wage claims third priority is given to
those “wages, salaries, or commissions’
earned within 90 days of the filing of the
petition or the date of the cessation of the
debtor's business. Bankruptcy Code §
507(a)(3)(A).

The NLRB seeks recovery on behalf of Union em-
ployees for back pay claims arising from Grey-
hound's alleged unfair labor practices. The NLRA
governs whether or not the NLRB has avalid claim.
Accordingly, the NLRB argues that a ruling deny-
ing administrative priority to a NLRB back pay
claim will diminish the purpose of the NLRA and
render the back pay claim meaningless. This Court
however, is of the opinion that the “policy of the
National Labor Relations Act is fully served by re-
cognizing the claim for back pay as one to be paid
from the estate. The question whether it should be
paid in preference to other creditorsis a question to
be answered from the Bankruptcy Act.” Nathan-
son v. NLRB, 344 U.S. 25, 28-29, 73 S.Ct. 80, 83,
97 L.Ed. 23 (1952).

[5] This Court is of the opinion that “terms ‘actual’
and ‘necessary’ contained in 11 U.S.C. §
503(b)(1)(A) must be narrowly construed in order
to keep administrative expenses at a minimum and
thus preserve the estate for the benefit of all credit-
ors”  In re Patch Graphics, 58 B.R. 743, 745
(Bankr.W.D.Wis.1986). The NLRB back pay claim
is for “constructive” wages and is neither an
“actual” nor a “necessary” cost or expense of
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“preserving the [bankruptcy] estate.”

Section 503 of the Bankruptcy Code sets forth spe-
cific expenses which are “includled]” within the
ambit of “administrative expense.” While this
Court agrees that said enumeration is to be con-
sidered neither comprehensive nor exclusive, In re
Fireside Office Supply, Inc., 17 B.R. 43, 45
(Bankr.D.Minn.1981); Title 11 U.S.C. 102(3); this
Court is of the opinion that to hold “constructive”
wages are to be afforded administrative priority
would require the Court to completely ignore the
express Congressional directives that expenses af-
forded administrative priority be for “actual” and
“necessary” wages, salaries or commissions.

[6] In ruling on this issue this Court must look to
and interpret those relevant sections of the Bank-
ruptcy Code. If the language within the Code is un-
ambiguous, in the absence of clearly expressed le-
gislative intent to the contrary, that language must
ordinarily be regarded as conclusive. United States
v. Turkette, 452 U.S. 576, 101 S.Ct. 2524, 69
L.Ed.2d 246 (1981). Having found the language of
§ 503 to be unambiguous “the plain words and
meaning of the Bankruptcy Code must prevail. To
do otherwise would impress upon innocent credit-
ors a penalty by diminution of the Debtor's estate
which was not contemplated by the Bankruptcy
Code.” In re Wheeling-Pittsburgh Steel Corpora-
tion, 113 B.R. 187 (Bankr.W.D.Pa.1990).

“There being no postpetition benefit to the estate
and no postpetition conduct to justify the allowance
of the back-pay award” as an administrative ex-
pense priority claim, Id. at 192, this Court is of the
Opinion that the NLRB claim for post-petition back
pay should be classified as a general unsecured
debtor and that the bankruptcy court's Classification
Order should be AFFIRMED.

THE ESTIMATION HEARING AND THE OR-
DER CONFIRMING THE THIRD AMENDED
PLAN OF REORGANIZATION

Page 17

On April 4-5, 1991, the bankruptcy court conducted
a hearing, thereby providing a full opportunity for
the parties to argue *436 the substantive labor law
issues and to present evidence on Greyhound's po-
tential liability arising from the NLRB back pay
claim. The bankruptcy court entered its oral ruling
on May 14, 1991, wherein the court estimated the
back pay claim at $31,250,000. Pursuant to the
court's ruling the Union appealed. The following is-
sues are raised on appeal in Civil Action No. B-
91-213.

1. Whether the bankruptcy court lacked jurisdic-
tion or authority to  estimate @ the
National Labor Relations Board's back pay
claim at an amount different than the Board's
proof of claim.

2. Assuming arguendo that the bankruptcy court
had jurisdiction, whether the bankruptcy court
erred in the factors considered and in the manner
and calculation of its estimate of the Board's back
pay claim.

3. Whether the bankruptcy court erred when it
confirmed a plan of reorganization that makes no
provision for any payment or distribution on an
NLRB award, for back pay and benefits, that ex-
ceeds the bankruptcy court's discounted estimate
of $31.25 million.

[7] The NLRB argues on appeal that the Board is a
specialized forum created by Congress to adjudic-
ate unfair labor practice complaints, and if viola-
tions are found, to liquidate the amounts owed as
remedy. Specifically, the NLRB argues that the
Board retains exclusive authority to determine rem-
edies for unfair labor practice conduct, including
the amount of back pay or other monetary relief. As
such the NLRB contends that the bankruptcy court
erred in its determination that it had jurisdiction to
estimate the Board's claim at an amount other than
that set forth in its amended proof of claim.

This Court agrees that the “fixing of [a] back pay
(claim) is one of the functions confided solely to
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the Board.”  Nathanson v. NLRB, 344 U.S. 25,
29-30, 73 S.Ct. 80, 83, 97 L.Ed. 23 (1952).
However, it is clear that Congress has vested the
district court with original and exclusive jurisdic-
tion over al bankruptcy cases, and with original
and concurrent jurisdiction over “al civil proceed-
ings arising under title 11, or arising in or related to
cases under title 11.” 28 U.S.C. § 1334(a) and (b).
Pursuant to Title 28 U.S.C. § 157(a) it is equally
undisputed that a district court may “provide that
any or all cases under title 11 and any or all pro-
ceedings arising under title 11 or arising in or re-
lated to a case under title 11 shall be referred to the
bankruptcy judges for the district.”

This Court further acknowledges that Congress has
expressly provided for contingent or unliquidated
claims to be estimated. Title 11 U.S.C. § 502 ex-
pressly provides that:

(@) A claim or interest.... is deemed allowed....
unless a party in interest.... objects.

(b) .... if such objection to a claim is made, the
court, after notice and a hearing, shall determine
that amount of such claim in lawful currency of
the United States.... and shall allow such claim in
such amount....

(c) There shall be estimated for purpose of al-
lowance under this section-

(1) any contingent or unliquidated claim, the
fixing or liquidation of which, as the case
may be, would unduly delay the administra-
tion of the case;

(emphasis supplied).

Pursuant to the alleged unfair labor practices of
Greyhound, the NLRB, in November 1990, filed a
proof of unliquidated multiple claims for wages,
salaries or commissions totaling $85,676,023. On
August 19, 1991, the Board filed an amended proof
of unliquidated multiple claims totaling
$142,415,241.

Page 18

Greyhound's reorganization could not be effected
without the NLRB's proof of claim being ad-
dressed. However, it is undisputed that a full adju-
dication of the claims would require several years
of litigation. Therefore, in order to effectuate the
intent of Congress and the purpose of Chapter 11,
the bankruptcy court conducted a mini-trial in order
to arrive at a fair yet expeditious estimation of the
NLRB claim thereby enabling the illiquid and con-
tingent claim to be converted to a dollar amount
strictly for *437 the purpose of the bankruptcy pro-
ceedings.

In light of the factors confronting the bankruptcy
court it is the opinion of this Court that § 502(c) of
the Bankruptcy Code supports the conclusion that
estimation in this case was essential to the Chapter
11 proceedings. The Court basis its conclusion
upon the fact that the Board's claim is contingent
and unliquidated and the estimation was essential
to the prevention of “undue delay” to the adminis-
tration of Greyhound's-the Debtor's-cases.

In arriving at its estimation the Court took into
consideration:

“the likelihood of success on the merits of the
case, the time and costs involved in the litigation
of this particular case. The likelihood of com-
promise or settlement on the case, and the likeli-
hood of compromise or settlement after a verdict
in the case if there is one. The effect of the judg-
ment on the debtor, and the debtor's ahility to pay
such ajudgment, with the caveat that | am not at-
tempting to suggest that the liability in this par-
ticular case depends on how much the debtor can
pay, but merely what I'm suggesting is the realit-
ies of this case are that a substantial judgment
could well terminate the debtor, and in effect
cause the possible conversion of the case to
Chapter 7 or the possibility of a conversion, or
the possibility of the implementation of aliquida-
tion plan under chapter 11, which could have a
profound effect on any liability in this particular
case, assuming that the debtor were broken up in-
to pieces. It's difficult to know where the liability
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would go at that point.”
(R. 128, Docket 2829, p. 7).

Pursuant to the bankruptcy court's Order to Estim-
ate the NLRB claim each side was permitted seven
hours to present evidence and testimony by affi-
davit of live witnesses and expert testimony. Each
side was permitted time to cross examine the wit-
nesses of the opposing side. Both sides were per-
mitted to introduce into evidence documents,
charts, summaries and other visual aids. (R. 49,
Docket 2049). As such the bankruptcy court was
favored with approximately 165 trial exhibits to as-
sist the court in reaching an informed and just de-
cision.

The bankruptcy court entered its ruling on May 14,
1991 wherein it estimated the NLRB claim at
$31,250,000. It was not the intent of the bankruptcy
court to usurp nor infringe upon the authority of the
Board in litigating the ultimate validity nor value of
the NLRB claim. Furthermore, the bankruptcy
court's estimation does not serve as a cap to the ad-
ministrative law judge's ultimate award, if any, for
the NLRB claim. Judge Schmidt expressly stated
within his oral ruling on May 14, 1991 “| am not at-
tempting to decide what the administrative law
judge is going to decide.... | am simply valuing,....
| am estimating the value of this claim.” (R. 128,
Docket 2829, p. 6) However, to hold that the bank-
ruptcy court was precluded from estimating that
claim at an amount different from the Board's proof
of claim would be to hold that the express language
of 8 502(c) is meaningless and inapplicable to
claims asserted by the Board. This Court is of the
opinion that such an argument is not supported by
the express language of 8§ 502.

[8] While the Bankruptcy Code and Rules do not
set forth specific procedural guidelines for the es-
timation of claims, the case law within the Fifth
Circuit has established that the bankruptcy court
has broad discretion to fashion estimation proced-
ures. In Addison v. Langston ( In re Brints Cotton
Mktg., Inc.), 737 F.2d 1338, 1341 (5th Cir.1984)
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the Fifth Circuit held that “[i]n estimating a claim,
the bankruptcy court should use whatever method is
best suited to the circumstances.” Having reviewed
the transcripts of the bankruptcy court's estimation
hearing (R. 102, Docket 2546; R. 103, Docket
2547; R. 104, Docket 2548), the trial exhibits intro-
duced at the estimation hearing, and the transcript
of the court's oral ruling (R. 128, Docket 2829), this
Court is of the opinion that the procedures and
manner by which the bankruptcy court arrived at its
estimation were both thorough and just and as such
did not constitute an abuse of discretion. Id.
1341,accord Bittner v. Borne Chemical Company,
Inc., 691 F.2d 134, 136 (3d Cir.1982). Therefore,
the bankruptcy court's Estimation Order is AF-
FIRMED.

*438 [9] It is argued that the bankruptcy court erred
in confirming a plan of reorganization that makes
no provision for any payment or distribution on an
NLRB award in excess of the bankruptcy court's es-
timate. The bankruptcy court declined to rule on the
effects of estimation in connection with confirma-
tion and further declined to address those issues
within its Confirmation Order. The administrative
law judge has yet to enter a judgment concerning
the NLRB claim. Not until such aruling is entered
will this Court nor the bankruptcy court know
whether the administrative law judge's ultimate
damage award, if any, exceeds the $31.25 million
estimate. As such it was not an abuse of discretion
for the bankruptcy court to decline adjudication of
such issues. See In re Suttles, 819 F.2d 764,
765-66 (7th Cir.1987); Sout v. Prussel, 691 F.2d
859, 861 (9th Cir.1982). Those issues having not
been addressed by the bankruptcy court are there-
fore, not ripe for appeal. Accordingly, the bank-
ruptcy court's Order Confirming Third Amended
Plan of Reorganization Under Chapter 11 of the
United States Bankruptcy Code for
Greyhound Lines, Inc. and its Affiliated Debtorsis
hereby AFFIRMED.

The Clerk of this Court shall send a copy of this
Order to all parties involved in the above refer-
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enced civil actions.

S.D.Tex.,1993.
In re Eagle Bus Mfg., Inc.
158 B.R. 421
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